BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

MONTANA MEDI CAL BENEFI T PLAN,
DOCKET NO.: CT-1997-1

Appel | ant,

)

)

)
- Vs- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF REVENUE )
)
)
)

OF THE STATE OF MONTANA,

ORDER and OPPORTUNI TY
FOR JUDI CI AL REVI EW

Respondent .

The above-entitled appeal was heard on June 5, 2001 in
the Cty of Kalispell, Mntana, in accordance with an order
of the State Tax Appeal Board of the State of Montana (the
Board) . The notice of the hearing was duly given as
required by | aw

The taxpayer, represented by Janes M Ranl ow, attorney,
presented testinony in support of the appeal. The
Departnent of Revenue (DOR), represented by M chele Crepeau
tax counsel, presented testinony in opposition thereto.
Mel i ssa Kopp, auditor, was also present but did not offer
testi nony.

Testinony was presented and exhibits were received.
The Board having fully considered the testinony, exhibits

and all things submtted, finds and concludes as foll ows.



The duty of this Board is to determ ne whether the
taxpayer is subject to the Mntana corporate |icense tax
under Section 15-31-101 (3), MCA Mont ana Medi cal Benefit
Plan (MVBP) is the appellant in this proceeding and,
therefore, has the burden of proof. Based on the evidence
and testinony, the Board finds that MVBP satisfactorily net
its burden of proof and it will reverse the decision of the
Departnent of Revenue.

STATEMENT OF | SSUE

MVBP, as a health service corporation, provides health
benefit plans for its nenbers. |Is MVBP subject to Montana
corporate |license tax under Section 15-30-101 (3), MCA?

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter. All parties were given the opportunity to present
docunent ary evi dence.

2. (Findings 2 through 14 are from the parties’ Joint
Agreed Statenent of Facts filed with this Board on April 4,
2001) . During the cal endar years 1992 and 1993, MVBP was,
and since such tine, has continually operated as a “health
service corporation” as defined by Section 33-30-101 (1) MCA.
In that it was, and is, a nonprofit corporation for the
pur poses of establishing and operating a nonprofit plan or

pl ans under which prepaid hospital care, nedical-surgical



care, and other health care and services, or reinbursenment
therefore, may be furnished to a nenber or beneficiary.

3. Pursuant to Section 33-30-203, MCA, health service
corporations such as MVBP, were, during calendar years 1992
and 1993, and under said statute continue to be, exenpt from
the prem umtax otherw se applicable to i nsurance conpani es.

4. MVBP voluntarily filed 1992 and 1993 Mntana

corporate license tax returns, each year paying the m ninum

tax of $50.
5. MVBP's 1992 and 1993 federal tax returns were
audited by the Internal Revenue Service (IRS). The |IRS

forwarded the results of these audits to DORin the formof a
Revenue Agent’s Report (RAR)

6. In response to the RAR, the DOR adjusted MVBP' s 1992
and 1993 tax liability and assessed a total of $19,029 in
Mont ana corporation |icense tax agai nst MVBP

7. MVBP then tinely appealed the assessnents to the
Director of the DOR, which also upheld the assessnents.

8. MVBP then tinely appealed the assessnents to the
State Tax Appeal Board.

9. MVBP is one of three health service corporations
aut horized to do business in Mntana.

10. Section 15-31-101 (3), MCA, states in pertinent

part:



“Except as provided in 15-31-103 or 33-2-

705(4) or as may be specifically provided, every

corporation engaged in business in the state of

Mont ana shall annually pay to the state treasurer

a license fee for the privilege of carrying on

business in this state the percentage or

percentages of its total net incone for the
proceedi ng taxable year at the rate set forth in

this chapter.

11. Section 15-31-113 (3), MCA states in pertinent
part: “A corporation is not exenpt from the corporation
license tax unless specifically provided for under 15-31-101
(3) or 15-31-102.”

12. 42.23.103 (2) ARM defines what docunents nust be
submtted by an organization before it may be exenpt from
paynment of Montana corporate |icense taxes.

13. MWBP did not file for tax exenption under 42.23.103
(2) ARM in 1992, 1993, or any subsequent year.

14. Section 15-31-102, MCA, lists those organizations
exenpt from taxation under Section 15-31-101 (3). Heal t h
service corporations are not |isted anong those organi zati ons

exenpted from taxation under 15-31-102, MCA

MVBP' S CONTENTI ONS

M. Ramlow stressed that this matter involves only
guestions of interpretation of |aw

MVBP is a special form of corporation under MNontana

law called a “health service corporation.” Heal th service

corporations are authorized by the Montana code in Title 33,



Chapter 30 and, as such, they have a special legislative
background and a special function anong the fornms of non-
profit corporations that exist in Mntana. By definition, a
health service corporation establishes and operates non-
profit plans wunder which prepaid hospital care, nedical-
surgical care and other forns of health care and services, or
rei nbursenent for those services, can be furnished to a
menber of a beneficiary of that health service corporation. A
health service organization has its own special statutory
category: Section 33-30-101 (1), MCA, which defines a health
service corporation as:
A nonprofit corporation organized or operating
for the purpose of establishing and operating a
nonprofit plan or plans under which prepaid
hospital care, nedical-surgical care, and other
health care and services, or r ei mbur senent
therefore, may be furnished to a nenber of
beneficiary.

Section 33-30-203, MCA, provides that health service
corporations are exenpt from premum taxes on prem uns
collected fromtheir nenbers or beneficiaries:

A health service corporation is exenpt from all
prem um t axes.
Section 30-30-102 (2), MCA, provides a guide to

construction of Montana law applicable to health service

cor porations:



(2) Alaw of this state other than the provisions

of this <chapter applicable to health service

corporations must be construed in accordance wth

the fundanment al nature of a health service

corporation, and in the event of a conflict the

provi sions of this chapter prevail.

I nsurers doing business in Mntana are regulated by
Title 33 of the Montana statutes, entitled by Section 33-30-
101, MCA, as the *“Montana Insurance Code.” Section 33-1-201
(6) of the Montana Insurance Code defines the term “insurer”
as:

Every person engaged as an indemmitor, surety, or

contractor in the business of entering into

contracts of insurance. The term also includes a

health service <corporation in the provisions

listed in 33-30-102.

Section 33-30-201 (5) (a) of the Code defines
“insurance” as:

a contract whereby one undertakes to indemify

another or pay or provide a specified or

determ nabl e anmount or benefit upon determ nable

conti ngenci es.

Section 33-2-707, MCA, generally exenpts insurers from
all fornms of taxation, except as specifically |levied by the
Montana | egislature in the Montana | nsurance Code:

The state of Montana hereby preenpts the field of

i nposing excise, privilege, franchise, incone,
license and simlar taxes, licenses, and fees
upon insurers and their gener al i nsurance

producers and insurance producers as such and on
the intangible property of insurers or such
I nsur ance producers. No county, city,
muni ci pality, district, school district, or other
political subdivision or agency in Mntana shall



| evy upon insurers, or upon their general
i nsurance producers and insurance producers as
such, any such tax, license, or fee additional to
such as are levied by the |egislature of Montana
in this code.

Section 15-31-101 (3), provides in part that:

Every corporation engaged in business in the
state of Montana shall annually pay to the state
treasurer as a license fee for the privilege of
carrying on business in this state the percentage
or percentages of its total net inconme for the
preceding taxable year at the rate set forth in
this chapter.

MVBP is an insurer pursuant to Section 33-1-201 (6), MCA
(. . . “The term [insurer] also includes a health service
corporation in the provisions listed in 33-30-102) and no
agency of the state of Mintana may |evy any Mntana tax on an
“Insurer” except as provided in the Mntana |nsurance Code.
(Section 33-2-707, MCA).

For purposes of applying the tax provisions of the
i nsurance code, any doubts as to neaning of terns nust be
resolved in favor of the taxpayer and agai nst the DOR

[When a taxing statute is susceptible to two

constructions, doubt should be resolved in the

favor of the taxpayer. See Anaconda Co. .

Departnent of Revenue (1978), 178 Mont. 254, 258,

538 P. 2d. Moreover, tax statutes are to be

strictly construed against the taxing authority

and in favor of the taxpayer. Canbra Foods Ltd

V. Montana Departnment of Revenue (1996) 278 Mont.

368, 373, 925 P.2d 855, 857-58. Western Energy

Co. v. State, Dept. of Revenue, 1999 MI 289, 297
Mont. 55, 990 P.2d 767, 769.



As applied in this matter, any doubt whether a health
service corporation fits the definition of an ®“insurer” as
that term is used in Section 33-2-707 nust be resolved in
favor of the taxpayer, MVBP.

MVBP was not engaged in business within the neaning of
Section 15-31-101 (3), MCA, and therefore not subject to the
corporation |icense tax. Heal t h service corporations do not
fit the category of entities subject to corporation |icense
t ax. The only corporations subject to the Montana
corporation |license tax are those corporations “engaged in
busi ness” in Montana. The term “engaged in business” neans:
“actively engaging in any transaction for the purpose of
financial or pecuniary gain or profit.” (Section 15-31-102
(2), MCA As a mtter of statutory definition, health
service corporations are not “engaged in business or activity
for profit.” Section 33-30-104, MCA, provides that “no
group, association, or organization created for or engaged in
business or activity for profit” may be a health service
corporation.” Therefore, a health service corporation is not
“engaged in business” within the nmeaning of Section 15-31-101
(3), MCA

Section 33-30-102 (2), MCA, provides that:

Any law of this state other than the provisions

of this chapter nust be construed in accordance
with the fundanental nature of a health service



corporation, and in the event of a conflict the
provi sions of this chapter prevail.

The provision of Section 33-30-104, MCA, that no
organi zation may be a health service corporation if it is
“created for or engaged in business or activity for profit”
is part of the “fundanental nature” of a health service
cor poration. Accordingly, Section 15-31-101 (3), MCA
providing for corporate license tax on “every corporation
engaged i n business” nust be construed in accordance with the
requirenent that a health service corporation is not an
organi zation that is created for or “engaged in business.”

To the extent that Section 15-31-101 (3), MCA, m ght be
construed otherw se, Section 33-30-104, MCA, controls because
in the event of a conflict between any other provision of
Montana law (such as the corporation |icense tax), the
provisions of Title 33, chapter 30 “prevail” with respect to
heal th service corporations. Health service corporations are
not “engaged in business” and therefore are not subject to
Mont ana corporate license tax. It was not necessary for the
| egislature to create a statutory exenption from corporation
license tax for health service corporations because as a
matt er of their f undanent al nat ur e, heal t h service
corporations are not engaged in business and thus are not

subject to the corporation |license tax.



MVBP acknow edges that it did not file for an exenption
from corporation license tax under the procedures set forth
in ARM Section 42.23.103 (2) because there was no need to
apply for exenption froma tax that by |law could not apply to
it.

Initially, MBP filed inconme corporate license tax
returns in 1992 and 1993 and paid the $50 corporate license
filing fee with those returns. Subsequently, the DOR issued
assessnments on 1992 and 1993 based upon its determ nation
that the reports on those returns constituted taxable incone.
Initially, MVBP challenged the determ nation on the basis of
exenption from taxation that existed under the Mntana
| nsurance Code.

The definition of a corporation that is subject to
corporate license tax is found in Section 15-31-101 (3),
MCA, which says that the corporate license tax applies to
corporations which are engaged in business. The term
“engaged in business” is further defined by Section 15-31-
101 (2), MCA stating that a corporation is engaged in
business if it is actively engaging in any transaction for
the purpose of financial or pecuniary gain or profit. The
statutes governing health service corporations define a very
special and unique purpose for health service corporations

i n Montana. Health service corporations, |ike other non-

10



profit corporations in Mntana fall wthin the general

provisions of Title 35, Chapter 2, a non-profit corporation
act . The DOR has regulations that govern how non-profit
corporations file for exenptions from Mntana corporate
i cense tax. MVBP has never filed for an exenption from
Mont ana corporate license tax because, due to the specia

nature of health service corporations, the |legislature
contenpl ated that these corporations would never be subject
to tax. The relevant statute is Section 33-30-104, MCA
whi ch provides that no group, association or organization
created for or engaged in business or activity for profit
may be a health service corporation. The words wused in
Section 33-30-104, MCA, are alnost a mrror of the words
used in the tax statute, 15-31-101 (2), MCA, which says the
kind of corporation that is engaged in business and the kind
of activity that a corporation is involved in that would
subject it to tax. By statutory definitions, health service
corporations cannot be involved in any activity for profit,
or engaged in any business. The taxpayer’s contention is
that MVBP is not subject to corporate license tax because,
as a health service corporation, the income tax provisions
of the Montana code do not apply. MVBP is not engaged in

busi ness.

11



MVBP questions how it iIs treated, for taxation
pur poses, W th ot her heal t h service cor porations,
specifically, New Wst and Blue Cross Blue Shield of
Mont ana. MVBP “just wants a level playing field and just
wants to know that everybody is being treated equally here.”
(James M Ramlow, State Tax Appeal Board hearing, June 5,
2001). MVBP and the DOR engaged in limted discovery on this
i ssue. The Board ordered the DOR to respond to this
i nquiry. MVBP' s belief is that these other two health
service organizations are not filing incone tax returns for
corporate license tax in Montana because the statute doesn’t
require it.

To the best of M. Ramlow s know edge, no returns have
been filed since 1993 and therefore no audits have occurred.
Al so, other health service corporations do not file
corporate |icense returns.

M. Ram ow believes the Legislature did not intend for
health service organizations to be taxed when they created
this category: “I' think that the Legislature nust have
concl uded, for whatever reason, that it was inportant that
conpanies |ike Blue Cross and Montana Medical not be subject
to tax. Maybe it was because they felt |like the structure
established by that section of the code that they created

when they created this whole category of health service

12



corporations was of such a benefit to society in general
that rather than inpose taxes on them they created this
speci al class.”

DOR S CONTENTI ONS

Ms. Crepeau countered that not all of Title 33 applies
to health service corporations. Specifically, the section
which creates the premuns tax and which exenpts insurers
from taxation of other forns does not apply to health
service corporations. Health service corporations do not pay
the premuns tax and the portions of Title 33 that relate to
the premuns tax and limting of taxation to that specific
type of tax do not apply to health service corporations.
Therefore, any argunment nmade by MVBP that it should be
exenpt from corporate license taxation based upon Title 33
IS wthout nerit. Section 15-31-101 (3), MCA, governing
corporate license taxation, applies to MVBP because it is a
corporation doing business in Mntana. Any  such
corporation, unless specifically exenpt, 1is subject to
taxati on under that statute.

Section 33-30-104, MCA, provides that no for-profit
organi zation may be a health service corporation:

No group, association, or organization created

for, or engaged in business or activity for

profit, provision for the incorporation of which

is made by any of the corporation laws of this
state, nmay be organized or operated, directly or

13



indirectly, as a health service corporation under
this chapter.

That statute sinply states that, if an entity 1is
incorporated as a for-profit corporation wunder Montana
statute, it may not be a health service organization
Contrary to the taxpayer’s argunent, it does not say that,
if an organization is a non-profit organization, it is not
subject to the corporate license tax set out in Title 15

MVBP is organized wunder Mntana law as a non-profit

corporate organization. It is not organized as a prohibited
corporation under Title 33. Beyond that, the statute does
not apply.

MVBP voluntarily filed corporate license tax returns.
They voluntarily paid the mninmm $50 corporate |icense tax
as required by |aw The audit by the DOR was based on an
RS audit which indicated that MVBP had taxable earnings
MVBP is subject to the corporate |icense tax under 15-31-103
(3), MCA A non-profit corporation is not a corporation
that does not act for gain or pecuniary profit. The non-
profit laws require that certain disbursenents may not be
made. However, It does not prevent a non-profit
or gani zati on from maki ng gai ns.

As it is exenpt from the premuns tax under Title 33

if MMBP is not taxed as a corporation in Mntana, under the

14



corporate license tax statute, it wll be a non-taxed
entity. This seens illogical because the statues require
taxes to be paid by other insurers, certainly under the
premuns tax which MVBP is exenpted from O her
corporations in the State are subject to corporate |icense
tax unless specifically exenpted. MVBP has never filed as a
tax exenpt entity. MVBP is subject to taxation under 15-
31-101 (3), MCA, and the statute cited by MVBP in its reply
brief (33-30-104) does not support its argunent that it is a
non-t axabl e corporate entity.

If the legislature had intended to exenpt corporations
such as MVBP from taxation, it would have been witten in
the statute. The legislature intended to exenpt health
service corporations from the premuns tax and did so in
Section 33-30-203, MCA. There is no statute that exenpts a
heal th service corporation fromcorporate |icense tax.

BOARD S DI SCUSSI ON

M. Ram ow argued “The DOR can’'t agree that MVBP is a
health service corporation and also argue that it’s engaged
in a business activity. That is an option the legislation
just doesn’t |eave open to the DOR And if it’s not engaged
in business activity, then the tax statute doesn’t pick up
this corporation as taxable under the Mntana corporation

|icense tax because, in order to be taxable, you have to be

15



engaged in business activity. So, it seens fairly plain to
me that the legislature was aware of what triggered taxation
of corporations under the Montana corporate |icense tax and
specifically used |anguage that mrrored that |anguage in
the license tax provisions in describing a form of
corporation that was not engaged in those kinds of
activities, could not engage in those kinds of activities.

It is apparent to the Board, upon perusal of Section 33-
30-104, MCA, which provides that no for-profit organization
may be “organized or operated, directly or indirectly, as a
health service corporation”, that part of the fundanental
nature of a health service corporation is that it does not
and cannot, by statute, engage in business or activity for
profit. Section 15-31-101 (3), MCA, provides that “every
corporation engaged in business in the state of Mntana” is
subject to the corporation |license tax, which is a percentage
of total net inconme for the preceding taxable year. . .” By
definition and statutory mandat e, a health service
corporation cannot be engaged in business activity for profit
and still be considered a health service corporation.

The Board therefore concludes that MVBP is not subject
to the corporate license tax under Section 15-31-101 (3),

MCA. As a matter of statutory definition, health service

16



corporations are not “engaged in business or activity for
profit.”

The Board finds the MMBP's inquiries regarding the tax
status of the other two Montana health service corporations
to be noot in light of its finding that MVBP is not subject

to the Montana corporate |icense tax.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. 815-2-302, MCA

2. 833-30-104, MCA. No profit organization nmay be a
heal th service corporation.

3. The taxpayer is NOT subject to Montana corporate
license tax under Section 15-30-101 (3), MCA

4. The appeal of the taxpayer is hereby granted and the
deci sion of the Departnent of Revenue is reversed.
11
11
11
11
11
11
11
11
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Montana that the Departnment of Revenue shall
set aside its assessnent of corporation |license tax for the
cal endar years 1992 and 1993.

Dated this 19th day of June, 2001.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

LARRY L. BROW\, Menber

NOTI CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 19th day
of June, 2001, the foregoing Order of the Board was served
on the parties hereto by depositing a copy thereof in the
US Mils, postage prepaid, addressed to the parties as
fol |l ows:

James M Raml ow

KAUFMAN, VI DAL & H LEMAN, P.C
Attorneys at Law

P.O. Box 728

Kal i spel |, Montana 59903- 0728

M chel e Crepeau

Tax Counsel

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

DONNA EUBANK
Par al egal
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